STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

GREG STERYQU and ALI CE STERYQU, )
)
Appel | ant s, )
)
VS. ) Case No. 02-4118F
)
MONROE COUNTY PLANNI NG )
COW SSI ON, )
)
Appel | ee. )
)
FI NAL ORDER

Appel lants, Greg and Alice Steryou (Steryous), filed a
Mot i on and Menorandum of Law, requesting an award of attorney's
fees and costs pursuant to Section 57.111, Florida Statutes.
This request arises froma successful appeal brought by the
St eryous, seeking review of Monroe County Pl anning Conm ssion
(Commi ssion) Resolution No. P 04-02, denying their application
for an anendnment to a m nor conditional use to construct a 3, 658
square foot restaurant to replace a restaurant (Knuckl eheads)
destroyed in 1998 by Hurricane Georges. The Comm ssion filed a
Response opposing the Mdtion.

BACKGROUND

On Septenber 3, 2002, a Final Order was entered, reversing
t he Conm ssion's decision, concluding that there was no conpetent

substanti al evidence to support the Comm ssion's Findings of Fact



related to the Conmmi ssion's denial of the Steryous' application
requesting an anendnent to a m nor conditional use. As a result,

the Steryous prevailed on appeal. Geg Steryou and Alice Steryou

v. Monroe County Pl anni ng Comm ssion, Case No. 02-1578 (DOAH

Final Order Sept. 3, 2002).

The Steryous own Lots 1 and 2 | ocated on 3100 Overseas
H ghway, in Saddl ebunch Keys, Mnroe County, Florida. The
St eryous purchased these lots in 1996. The |ots are vacant
because the original restaurant built in 1956 was destroyed by
Hurri cane CGeorges in 1998, and denvolished and renoved in 2000,
after Monroe County determ ned that the restaurant could be
rebuilt.

It was not disputed that the Steryous may build a restaurant
on the lots as a mnor conditional use. However, the size and
nature of the proposed restaurant were at issue in the proceedi ng
before the Comm ssion and on appeal. The Steryous proposed to
construct a 3,658 square foot, enclosed seating area restaurant
on the two |ots.

In order to accommobdate the planned design of the restaurant
on the two lots, the Steryous needed a variance fromthe required
number of off-street parking spaces (reduced from55 to 34) and
approval of an anmendnent to a m nor conditional use, which

i ncluded a request for a waiver of the yard setback requirenents.



The Steryous filed two separate, but related, applications with
t he Monroe County Pl anni ng Depart nent.

The Comm ssion approved the application for a parking
vari ance during the January 2002 neeting. However, the
Comm ssion denied the application for an anendnent to a m nor
conditional use during the February 2002 neeting, which was the
subj ect of the underlying appeal in Case No. 02-1578.

LEGAL DI SCUSSI ON

"Unl ess otherwi se provided by |law, an award of attorney's
fees and costs shall be nade to a prevailing small business party
in any adjudi catory proceeding or adm ni strative proceedi ng
pursuant to chapter 120 initiated by a state agency, unless the
actions of the agency were substantially justified or special
ci rcunst ances exi st which would make award unjust." Section
57.111(4)(a), Florida Statutes.

The Steryous request an award for the attorney's fees and
costs incurred by themlargely as a result of the appeal, not
incurred prior to and during the hearing before the Conm ssion.
(The Steryous request, in part, reinbursenent for the costs for
the court reporter, transcript of the hearings before the
Conmi ssion, two videos, and the filing fee for the appeal.)

By contract, the Division of Adm nistrative Hearings had
jurisdiction over the subject matter of the appeal and of the

parties pursuant to Article XV, Section 9.5-535, Mnroe County



Code (M C.C. or Code). On appeal, the hearing officer, here, an
adm nistrative |aw judge, "may affirm reverse or nodify the
order of the planning commssion.” Article XIV, Section 9.5-
540(b), M C. C. The scope of the review under Article XV,
Section 9.5-540(b), MCC., is:

The hearing officer's order may reject or

nodi fy any concl usion of |aw or
interpretation of the Mdnroe County | and
devel opnment regul ati ons or conprehensive plan
in the planning comm ssion's order, whether
stated in the order or necessarily inplicit
in the Planning Comm ssion's determ nation,
but he may not reject or nodify any findings
of fact unless he first determines froma
review of the conplete record and states with
particularity in his order, that the findings
of fact were not based on conpetent
substanti al evidence or that the proceeding
before the planning comm ssion on which the
findings were based did not conply with the
essential requirenents of |aw.

"The hearing officer's final order shall be the final
adm ni strative action of Monroe County."” Article XV, Section
9.5-540(c), MC C. See also Article XIl, Section 9.5-521(e) and
(f), MC.C, and Article Ill, Section 9.5-68(f), MC. C

As a threshold issue, the Steryous contend that "[p]ursuant
to section 57.111(3)(b)3., Fla. Stat., the County was required by
ordi nance to advise the Steryous of a clear point of entry after
t he Pl anni ng Comm ssion deni ed, subsequent to a quasi -j udici al
hearing, the conditional use application.” (The Conm ssion is

established pursuant to Article Il, Section 9.5.22(a), MC. C.,



and has several "powers and duties" including the power and duty
"[t]o serve as the | ocal planning agency (LPA), required by
section 163.3174, Florida Statutes" and "[t]o hear, review and
approve or di sapprove applications for m nor and ngj or

conditional use permts."” Article Il, Section 9.5-22(a), (b)(1)
and (4), MC C  Applications for conditional uses are considered
pursuant to Article Ill, Dvision 3, MC. C.)

Material here, "[t]he term'initiated by a state agency’
means that the state agency. . .[wjas required by law or rule to
advi se a snmall business party of a clear point of entry after
sonme recogni zable event in the investigatory or other free-form
proceedi ng of the agency.” Section 57.111(3)(b)3., Florida
Statutes. The Steryous do not cite to any law or rule, including
any provision of the Code, which required the Comm ssion or
Monr oe County to provide the Steryous with a "clear point of
entry" after the Conm ssion denied the Steryous' application.

The right to appeal the decision of the Commission is
af forded solely pursuant to the Code. (The Conm ssion's deci sion
regarding a mnor conditional use is final unless appealed.) The
appel l ate revi ew procedures, including the standard of review,
are set forth in Article X1V, Section 9.5-535, et seq., MCC
The review is based on the record nade before the Comm ssion. It

is not a de novo evidentiary proceeding and is not conducted



pursuant to Chapter 120, Florida Statutes (the Admi nistrative
Procedure Act (APA)).

The decision rendered by the Comm ssion is not "sone
recogni zable event in the investigatory or other free-form
proceedi ng of the" Comm ssion, or Monroe County, nor is the
appel l ate revi ew proceedi ng conducted by the hearing officer.
Stated ot herwi se, the proceedi ngs before the Comm ssion and the
hearing officer are not adm nistrative proceedi ngs conduct ed
pursuant to the APA

The requirenent that a state agency give a person "a clear
poi nt of entry" is cardinal principle of the APA and has been
much di scussed in case |law. The | anguage, which appears after
"smal | business party of" in Section 57.111(3)(b)3., is derived

al nost verbatimfrom Capeletti Brothers, Inc. v. State,

Departnment of Transportation, 362 So. 2d 346, 348 (Fla. 1st DCA

1978) ("I n ot her words, an agency nust grant affected parties a
clear point of entry, within a specified tine after sone
recogni zabl e event in investigatory or other free-form
proceedi ngs, to formal or informal proceedi ngs under Section
120.57.")

In using the "clear point of entry" term nology, it appears
the Legislature intended "to provide a |ink between" the APA and
Section 57.111, Florida Statutes.® This viewis buttressed in

part because of the requirenent in Section 57.111 that "[t]he



court, or the admnistrative |law judge in the case of a

proceedi ng under chapter 120, shall pronptly conduct an

evidentiary hearing on the application for an award of attorney's
fees and shall issue a judgnent, or a final order in the case of
an admnistrative |law judge." Section 57.111(4)(d), Florida
Statutes. (Enphasis added.) See also Section 57.111(4)(b)1.,

Fl ori da Statutes.

Based upon the foregoing, the appellate review proceedi ng
conducted by a hearing officer, here an admnistrative | aw judge
(by contract), pursuant to the Code is not an adm nistrative
proceedi ng conducted pursuant to the APA; and as a result, Monroe
County and the Conmmi ssion were not required under the APA to give
the Steryous "a clear point of entry," as contenplated in Section
57.111(3)(b)3., Florida Statutes, after the Conmm ssion denied the
Steryous' application for a mnor conditional use. (The
undersigned is mndful that for the purpose of applying Section
57.111, it is not relevant who conducts the proceeding as |ong as

t he proceeding is conducted under the APA. See, e.g., Hitchcock

& River Enterprise, Inc. v. Departnent of Labor and Enpl oynent

Security, 652 So. 2d 970 (Fla. 1st DCA 1995) (hol di ng t hat
attorney's fees and costs could be considered pursuant to Section
57.111, Florida Statutes, because the procedural requirenents of
Section 120.57(1) applied to a hearing conducted in an

unenpl oynent conpensati on proceedi ng regardl ess of who conduct ed



the hearing.)) Thus, the appellate review proceedi ng was not an
"adm ni strative proceeding pursuant to chapter 120 initiated" by
Monroe County or the Conmi ssion.?

DI SPOSI TI ON

Based upon the foregoing, the Steryous' Mtion for an award
of attorney's fees and costs pursuant to Section 57.111, Florida
Statutes, is denied.

DONE AND ORDERED this 8th day of Novenber, 2002, in

Tal | ahassee, Leon County, Florida.

CHARLES A. STAMPELOS

Adm ni strative Law Judge

Di vi sion of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
Division of Adm nistrative Hearings
this 8th day of Novenber, 2002.

ENDNOTES

'/ See Steven Wsotsky, Practice and Procedure Under the FEAJA
70 Fla. B. J. 24, 30 n.43 (1996)(citing Mary W Chai sson,
Florida's Equal Access to Justice Act: How the Courts and DOAH
Have Interpreted It, 19 Fla. St. U L. Rev. 901, 908 (1992)).
See al so Seann M Frazier, Award of Attorneys' Fess in

Adm nistrative Litigation, 69 Fla. B. J. 74 (1995).

2/ Gven the nature of the disposition of the Mdtion, it is
unnecessary to determ ne whether the Comm ssion or Mnroe County
are state agencies under Section 57.111, Florida Statutes, when



acting in the capacity described herein. See, e.g., Booker Creek
Preservation, Inc. v. Pinnellas Planning Council, 433 So. 2d 1306
(Fla. 2d DCA 1983) (concludi ng that the Pinellas Planni ng Counci
was not subject to the APA under a prior version of the APA).
Also, it is not necessary to decide if the Conm ssion's deci sion
was "substantially justified" or supported by "special

ci rcunst ances,” or whether the Steryous are a "small business

party."
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NOTI CE OF RIGHT TO JUDl Cl AL REVI EW

A party who is adversely affected by this Final Oder is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida Rules of Appellate
Procedure. Such proceedi ngs are commenced by filing the original
notice of appeal with the Cerk of the D vision of Adm nistrative
Heari ngs and a copy, acconpanied by filing fees prescribed by
law, with the District Court of Appeal, First District, or with
the District Court of Appeal in the Appellate District where the
party resides. The notice of appeal nust be filed within 30 days
of rendition of the order to be revi ewed.



